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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Special (POCSO) No.7/2014.  

Complainant             :  State 

          Vs 

Accused     :  Anjay Deka 

 

Charge : U/S 376/511 IPC R/W Sec. 8 of POCSO Act. 

 

Dates of hearing  : 9.9.14, 11.9.14, 18.9.14, 25.2.15, 21.3.15, 

26.3.15, 2.4.15. 

Date of Judgment   : 2.4.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused : Mr. P. Baseky and Mr. M. Khaklary, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Anjay Deka is put for trial for allegation of charges 

U/S 376/511 IPC R/W Sec.  8 of POCSO Act.   

 

2. The fact leading to institution, according to FIR, in brief, is that on or 

about 12 PM of 15.7.14  while informant went to No.2 Garugaon under Mazbat 

P.S. by walking to his uncle’s home alongwith his relative younger brother 

Biswajit Majhi and reached near a culvert  one unknown boy caught hold her 

from back side. The said miscreant also gagged her mouth forcefully took her 

to a nearby trench, fell her down and attempt to commit rape. During that time 

informant alongwith his younger brother raised alarm and at last kicked the 

miscreants and fled away. Meanwhile when the two boys found in coming 
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through bike she informed the matter to them. Then the said two boys caught 

accused and informed the matter to police station.  

 

3. Accordingly the informant who is also victim has filed the ejahar before 

the O/C, Mazbat P.S. on 15.7.14. On receipt of the ejahar the O/C, Mazbat P.S. 

registered the case vide Mazbat P.S. case No. 33/14 U/S 376/511 IPC R/W Sec.  

8 of POCSO Act. After completion of usual investigation, the O/C, Mazbat P.S. 

sent up the case for trial against the accused. 

 

4. After commitment of the record accused appeared before this court and 

after hearing both parties framed charge U/S 376/511 IPC R/W Sec.8 of 

POCSO Act. Particulars of the charges are read over and explained to the 

accused, to which he pleaded not guilty and claims to be tried.   

 

5.  To substantiate the case, prosecution examined as many as nine 

numbers of witnesses. 

 

 After completion of prosecution evidence accused is examined U/S 313 

Cr.P.C. All the allegations made against the accused and evidence appears 

against the accused put before him for his explanation where he denied the 

evidence and allegation and declined to give defence evidence.  

 

6. I have also heard argument put forward by ld. Counsel for both sides.   

   POINT FOR DETERMINATION   

 

7. The point for decision in this case are- 

 (i) Whether on 15.7.14 at about 12 PM at Betali T.E. under Mazbat P.S. 

accused attempted to commit rape on complainant?  

(ii) Whether the accused, on the same day, time and place mentioned above 

accused commit sexual assault upon the aforesaid victim, a 16 years minor 

girl? 

DECISIONS, DISCUSONS AND REASONS FOR DECISION 
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8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

 

9.  PW1, Biswamitra Kandha stated that he knows the accused as well as 

the victim. The incident took place 1 1/2 -2 years ago. On the day of incident 

was a Tuesday. On that day there was a weekly market at Betali T.E. They met 

victim on the road. She stopped him as a member of AATSA and informed him 

that one boy has caught her. Then he alongwith one Anthony went out to 

search the miscreant in a bike. They noticed accused standing with a cycle in 

the midst of garden. Accordingly they identified the accused and took him to 

the victim and victim also identified him. While they asked about the matter to 

accused he denied about the incident. At the time of incident the victim was 

accompanied by a little boy. It is stated that  accused slept the said little boy 

and out of fear he fled away. While he asked accused about that matter he 

denied it. It was also reported by victim that thereafter accused gagged her 

mouth and took inside the garden. During investigation the police has seized 

one cycle vide Ext.1. Ext.1(1) is his signature.  

 

 Though he has been exposed to long cross-examination  but the 

evidence as to reporting by the victim about the assault caused to victim with 

intent to outrage her modesty by the accused, has remained same.  

10.  PW.2, Bablu Minz stated that the incident took place on or about 10/10.30 

AM. While he alongwith his cousin Dilip Ekka  went towards  the weekly Mazbat 

market crossed the Betali T.E. they have seen a gathering. They noticed a girl 

standing there alongwith a little boy. While he, Biswamitra, Antony asked the 

girl  about the incident she told that accused hold on her breast. On being 

came to know about the incident Biswamitra alongwith Antony went to search  

the miscreant and thereafter caught the miscreant and brought to victim where 

victim has identified. Then they took the victim to their office of the AATSA.   

 

11. PW.3, the victim, who is complainant of this case, stated that she 

knows the accused. The incident took place on 14.7.14 at about 11 AM. During 

the summer vacation  she went to her aunty’s home at Betali T.E. and resides 

there for few days.  During that period she stayed at Dhunseri T.E. for one 
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day. On the Tuesday she went out alone. While she went there she met 

accused near a culvert who was standing with a cycle. Whle she proceeded 

accused hold her in the back. As a result she could not able to proceed. 

Biswajit, the young boy who has accompanied asked accused why he holds his 

sister. Then accused slapped her younger brother and gagged her mouth.   As 

the accused slapped her brother so he went away after crying. Accused took 

her to jungle, fell her down, attempt to open her cloth and also attempt to 

commit her misdeed. Then she by biting the hand of accused fled away. 

Accused again followed her. She met two boys who had come in a bike, 

holding them informed about the incident. Then the said two boys caught the 

accused. They also asked accused why the accused tried to commit misdeed to 

her. Then they have been brought to police station and filed the ejahar. Ext.1 

is the ejahar. Ext.1(1) is her signature. During investigation police  arranged to 

record her statement U/S 164 Cr.P.C. Ext.3 is the said statement. Ext.3(1) and 

3(2) is her signature.  

 

 Though she has been exposed to long cross-examination but evidence 

as to at the relevant time accused suddenly hold her back and slapped her 

younger brother while he fled away by crying, she was took to a jungle, fell her 

down, attempt to commit misdeed has remained unchallenged.  

 

12. PW.4 Antoni Kerketa stated that at the relevant time i.e. on Tuesday he 

alongwith Biswamitra went in a bike. During that time the victim appeared 

before them, informed them that one miscreant forcefully took her inside the 

garden. While he asked  victim about the appearence  of the miscreant she 

described that the miscreant came in a cycle alongwith an umbrella in his 

hand. Thereafter, they search the accused and found him with a cycle and took 

to the victim where victim identified him.  

13. PW.5, Biswajit Majhi @ Tarjan, the young boy who accompanied with 

the victim at the relevant time stated that at the relevant time he alongwith 

victim who is his cousin returned from Dhanshirighat. Accused assaulted him 

drive him out and then caught his elder sister. They informed the matter to 

two boys who came in a bike. His elder sister informed him that accused took 

her inside the garden and then his elder sister kicked the accused and fled 
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away. Ext.4 is his statement U/S 164 Cr.P.C. Ext.4(1) and Ext.4  (2) is his 

signature. 

 Though he has been exposed to long cross-examination but evidence 

as to he was present at the place of occurrence where accused slapped him 

and drove him away , then he was reported by his elder sister that accused 

took her inside the garden forcefully, has remained unchallenged. 

 

14.  PW.6, Smti. Gorothi Tigga stated that on 11.9.14 she was posted a 

woman constable  at Mazbat P.S. On that day in reference to Mazbat P.S. case 

No.33/14 she was directed by I.O. of the case to took the victim alongwith 

Tarzan @ Biswajit  to the Magistrate for recording their statement U/S 164 

Cr.P.C. Accordingly she took the victim  and the said Tarzan  alongwith Dipak 

Hembram. Ext.4 is the statement of Tarzan @ Biswajit. She obtained the 

thumb impression of Dipak Hembram. Ext.4(3) is the signature put at the time 

of taking thumb impression of Dipak Hembram.  

 

15. PW. 7, Sri Obang Mize stated that on 16.7.14,  while he was posted as 

Munsiff cum Judicial Magistrate, 1st Class, Udalguri in connection with Mazbat 

P.S. case 33/14 U/S 376/511 IPC R/W Sec. 8 of POCSO Act,  he has recorded  

the statement of victim Miss Gita Majhi, D/o- Late Durga Majhi of Tangni T.E.,  

aged about 16 years on being produced and identified by WHG/ Gorathi Tigga. 

Accordingly, She made statement voluntarily before him in his chamber. At the 

time of recording her statement there was none in his chamber other than him 

and her. After recording her statement he has read over it and she accepted as 

correct. Ext.3 is the statement of Gita Majhi  and Ext.3(1) is his signature..  

 

On the said day, in reference of the same police case, he has also 

recorded  the statement of witness Biswajit Majhi @ Tigga, S/o- Jaynath Majhi 

aged about 7 years on being produced and identified by WHG/ Gorathi Tigga 

after putting some questions to test his intelligence. He has recorded the 

statement of said witness. At the time of recording his statement there was 

none in his chamber other than both of them. After recording his statement he 

has read over it and he accepted as correct. Ext.4 is the statement of Biswajit 

Majhi @ Tigga and Ext.4(3) is his signature..  
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In his cross-examination he admitted that at the time of recording 

statement of Gita Majhi, victim, her uncle Dipak Hembram was there. As the 

witness voluntarily made statement so he has recorded the statement.  

The witness Gita Majhi did not state to him that accused gagged her 

mouth. She was put Jeans pant and top. Then she fled away by biting on his 

hand. After that accused again came to her on cycle.  

 

16.  PW.8, Jagga Ram Deka stated that the incident took place in the last 

part of July. In the incident one girl came to Mazbat  to her relative’s house 

from Tangni T.E. On way to victim’s relative house  accuse met her (victim). 

Thereafter, the local public took accused alongwith the victim to police station 

alleging that accused with bad intention hold victim’s hand with  intent to 

outrage her modesty. During investigation the police has seized one cycle 

which was used by accused at the relevant time. Ext.1 is the seizure list. 

Ext.1(2) is his signature. during investigation police has also seized one birth 

certificate  of victim vide seizure list Ext.5. Ext.5(1) is his signature in the 

seizure list.  

 

17. PW.9, Sri Mantu Kr. Deka, the I.O. stated that since 1.3.14 he was 

posted as an SI of police at Mazbat P.S. On that day the informant filed a 

written ejahar  before the police station stating, inter-alia, that while she went 

to No.2 Garugaon under Mazbat P.S. accused hold her back coming suddenly 

form back side, gagged her mouth, took her to nearby trench, fell her down 

and attempt to commit mis-deed. During that time the young boy who 

accompanied  the victim raised alarm and inform the matter to the two boys  

who had came in a bike. The said two boys caught accused and informed the 

matter to police station. On being received the ejahar the O/C directed him to 

investigate the case. During investigation he visited  the place of occurrence, 

recorded the statement of witnesses, prepared sketch map and also sent victim  

alongwith the victim’s younger brother for recording their statement U/S 164 

Cr.P.C. Ext.6 is the sketch map. Ext.6(1) is his signature. Ext.7 is the charge-

sheet. Ext.7(1) is his signature.  
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Though he has been duly cross-examined by the accused except  giving 

suggestion the evidence as to after due investigation he filed charge-sheet 

Ext.7 against the accused is remained unchallenged.  

 

18.  I have heard the ld. Counsel for both sides. 

 

19. Defence plea is total denial while his statement was recorded U/S 313 

Cr.P.C. 

 

20. Ld. Counsel for accused submitted that this is a case which is concocted 

one as because other than victim none has stated about the incident. Besides, 

the prosecution has failed to examine the person upon whose  home the victim 

alleged to have been visited. Ld. counsel for accused further submitted that 

there is no any evidence to show any of the ingredients of alleged charge. 

Hence the accused is liable to be acquitted on benefit of doubt.  

 

21.  Per contra Ld. P.P., Udalguri submitted that the prosecution has ably 

proved the charges leveled against the accused.  Hence accused is required to 

be convicted under the said sections of law.  

 

22. Keeping in view the argument advanced by the ld. Counsel for both 

sides, I am going to dispose the case as follows.  

 

23. A close scrutiny of the record, it appears that the informant, who is the 

father of the victim vividly describe the whole story in the FIR. In court, the 

informant as PW.3 describe clearly about the story mentioned in the FIR.  It is 

the informant who is victim in the present case. The alleged incident took place 

on 15.7.14. On the said day of incident the informant filed the ejahar before 

the P.S. Statement of PW.3 is corroborated with the fact of the FIR in toto.  

 

24. Ld. counsel for accused submitted that there is only one witness i.e. the 

victim who has stated about the incident. Other than victim none is eye 

witness to the occurrence. It is well settled by a catena of decision of the 

Supreme Court that there is no rule of law or practice that the evidence of the 
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prosecutrix cannot be relied upon without corroboration and as such it has 

been laid down that corroboration is not a sine-quona for a conviction in a 

rape. If the evidence of victim does not suffer from any infirmity and the 

probability factor does not render it unworthy of credence as a general rule  

there is no rule from insist of corroboration except from medical evidence 

where having regard to the circumstances of the case medical evidence can be 

accepted  to be forthcoming.  

 

25. Here in the present case, it appears undisputable evidence  of victim is 

that at the relevant time while victim alongwith her younger brother Biswait 

Majhi coming from the side of Dhansirighat accused came in a cycle, caught 

hold on the back of the victim, took her near the jungle, fell her down, attempt 

to commit her rape. On raising protest by her alongwith her brother and also 

kicked by the victim accused leave her. PW.5, Biswait Majhi, who accompanied 

the victim supported  the evidence of victim. He stated that at the relevant 

time while he returned from Dhanshirighat alongwith his Didi i.e. victim 

accused came and slapped  him and  drove him out  and thereafter he was 

reported by his Didi (victim) that accused took her towards jungle. His 

statement is corroborated with the statement made before the Magistrate U/S 

164 Cr.P.c. i.e. Ext.4. The other evidence is that immediately after  the incident 

the victim inform the matter to Biswajit and other two who had come in a bike. 

There is an evidence that on being reported the matter to the said two boys, 

who are AATSA personnel searched the accused and caught, brought him 

before the victim where victim has identified. That has been supported by 

PW.1 and PW.2. Though the victim has been duly cross-examined but the 

evidence as to accused at the relevant time holding her back took her  towards 

jungle, attempt to commit misdeed with intent to outrage the modesty of the 

victim has remained unchallenged. Besides, the statement of victim recorded 

U/S 164 Cr.P.C. is corroborated with the statement of victim made before this 

court. The evidence of victim is tallied with the contention of ejahar and also 

corroborated with the statement U/S 161 and U/S 164 Cr.P.C. Though the 

victim has been vigorously cross-examined the evidence as to at the relevant 

time accused holding her back took her  towards jungle, attempt to commit 

misdeed by touching her breast has remained unchallenged. It has appeared 



 9 

that the witnesses have already been cross-examined but not even a 

suggestion has been made to them that they have any reason for implicating 

the accused falsely. There is no any evidence that the accused has any enmity 

with the victim  for falsely implicating him in the instant case. So, the defence 

of false implication is not made out. Besides, while accused’s statement was 

recorded U/S 313 Cr.P.C. he nowhere denies that he used criminal force to 

victim by any means.  

 

26. In the present case, the evidence adduced by victim PW.3 is supported 

by the evidence of PW.5, who accompanied her and immediately after the 

incident the victim complained to PW.1 and 2 who have come in bike  and on 

being came to know about the incident  they searched and caught accused, 

brought before the victim where victim identified him. There is no any evidence 

that PW.5 was not present at the place of occurrence. Though he has been 

duly cross-examined by the defence, but evidence as to his presence at the 

place of occurrence and the presence of PW. 1 and 2 immediately after the 

incident has remained unchallenged. Their evidence clearly reveals the 

sequence of incident. Besides, it is also evident that the victim immediately 

inform the matter to PW.1 and 2. On being came to know about the incident 

PW. 1 and 2 took victim and t he accused to the AATSA office where victim ws 

interrogated about the incident and then victim has filed the ejahar. The 

credibility of the statement of victim whose evidence is corroborated by other 

eye witnesses of PW.5 and the evidence of PW.1 and PW.2 cannot be cast 

doubt.  

 

27. So, under such circumstances the evidence of prosecutrix is found to be 

cogent and trustworthy and of such a starling credibility to inspire any 

confidence to base for conviction of the accused.  

 

28. In the present case at the relevant time accused hold the back of victim 

and also touched the breast, fell her down with intent to outrage her modesty. 

Other than simply denial accused nowhere stated anything about the incident. 

There is an unrebutable evidence that accused committed misdeed to victim 

with intent to outrage her modesty  
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29. But in this circumstances whether it is lawful to convict the accused U/S 

376/511 IPC R/W Sec.18 of POCSO Act. 

30. In this connection, I may cited a case law viz Aliul Rahman Vs. State of 

Assam, reported in (2005) 3, GLR 581, where it has been held in para 14 

“Indian Penal Code, 1860, Section 376- Rape- Failure  of the prosecution to 

prove that the appellant committed the offence within the meaning of Section 

375. To constitute  the offence of rape, the penetration of male organ of 

generation  into the vagina of a victim is necessary and such penetration may  

even be of a slightest degree. In  the instant case, there is absolutely no 

evidence about the penetration of the male organ of the accused and 

prosecutrix has not stated anything  about having  any sexual intercourse  by 

the accused. As, such positive statement has not been made by the prosecutrix 

in her evidence, the court of the purpose of ascertaining whether there  is any 

other evidence to prove the offence of rape has scrutinized the evidence of 

PW.2, Ragina, who was informed by PW.2 as well as the evidence of the 

doctor who medically examined  the prosecutrix. As discussed above neither 

the PW.2 nor the PW.1 has stated anything about the penetration of male 

organ of generation by the accused into the vagina of the prosecutrix. What 

they have stated is that the accused did  some bad thing with the prosecutrix, 

without explaining any further. This position has led me to scrutinize the 

evidence  of the doctor PW.5. The doctor has  also deposed before the court 

that he did not find any injury in any part of the prosecutrix  including  the 

thigh, vagina, breast, or face and he did not find any evidence of rape. Taking 

into account the evidence of the prosecution witnesses, it cannot, therefore, be 

held that the accused appellant  has committed offence U/S 375 IPC as the 

prosecution  has failed to prove that the accused committed any rape within 

the meaning of Section 375 IPC.” 

31. In the instant case, prosecutrix nowhere stated about any attempt or 

any overt act to made forceful penetration of male organ of the accused into 

the female organ of the victim. On the other hand there is no any medical 

evidence as victim was not examined medically.  
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32. In this situation, I may cited a case law i.e. Narayan Vs State of M.P. 

reported in 2003 Crl.LJ, 2002 (4) where it has been held that “looking to the 

FIR, statements of the prosecutrix and the statement of Ganpat (PW.2), 

Laxman (PW.3) and Raghavram (PW.5) it appears that the same incident had 

taken place because all these witnesses had not axe to grind against the 

appellant. It appears that the prosecutrix and her two companions Ganpat 

(PW.2) and Laxman (PW.3) were sitting by the inside of the road near 

agriculture field. Thereafter, appellant came there and  outraged the modesty 

of the prosecutrix. In view of the fact that prosecutrix has nowhere stated 

about the penetration of male organ by the appellant into female organ of the 

prosecutrix. Thus, on the evaluation  of the evidence available on record, 

utmost the offence of outraging the modesty of the prosecutrix punishable U/S 

354 IPC would be made out.” 

33. As discussed above, prosecution evidence ably prove that at the 

relevant time accused caught hold the back and touched the breast of the 

victim, took her towards jungle, attempt to commit misdeed with intent to 

outrage her modesty beyond any reasonable doubt.   

34. Under such circumstances, accused is acquitted  from alleged charge 

U/S 376/511 IPC R/W Sec.18 of POCSO Act but he is  convicted U/S 354 IPC.   

35. Accused person is heard on the point of sentence, where he praying for 

leniency.  

36.  Considering the facts and circumstances, leading to commission of 

crime committed by accused, I am not resort to give the benefit of provision of 

Probation of Offenders Act to the accused person. If the beneficial provisions 

of the probation of offenders Act is given to offender like one punishable U/S 

354 IPC for outraging the modesty of grown up woman, it would not only 

encourage the escalation of such crime but also would became difficult to 

check or arrest of perpetrator of those crime and imperil the modesty of 

several innocent girls.  

 

37. Accordingly, in considering the age, antecedents and circumstances 

leading to commission of crime, I sentenced the accused Anjay Deka S.I. for 
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the period of 1 (one) month 10 (ten) days and a fine of Rs.5,000/- (Rupees 

five thousand) i/d S.I. for 15(fifteen) days for the offence U/S 354 IPC.  

38. 50% of the fine amount if realise be given to the victim as a way of 

compensation.   

 

39. The period of detention of the accused person during investigation, 

enquiry or trial, if any, be set off against the substantive sentence of 

imprisonment U/S 428 Cr.P.C.  

 

40. Let a free copy of judgment and order be served to the accused.  

41. Let another copy of judgment and order be sent to the ld. District 

Magistrate, Udalguri, under the provision of section 365 Cr.P.C. 

42. Given under my hand and seal of this court on this the 2nd     day of 

April,2015 at Udalguri Court. 

 

  (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

Dictated and corrected by me 

and each page bears by signature. 

 

    (A.K.Borah)                                                                                                                                   

Sessions Judge, 

         Udalguri, BTAD. 

 

 

 

 

 


